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Sunmer gr ad, Assistant CGeneral Counsel, and Nathan A
Forrester, Attorney. Jacob H Stillman, Solicitor, entered an
appear ance.

Before: G nsburg and Randol ph, Crcuit Judges and
Buckl ey, Senior Crcuit Judge.

pinion for the court filed by Crcuit Judge G nsburg

G nsburg, Crcuit Judge: The district court entered a
summary judgnment agai nst the appellant, Eddie R Bl ackwell,
and against Lloyd R Wnburn and Swi ss Trade & Conmerce
Trust, Ltd., on the conplaint of the Securities and Exchange
Conmi ssion that the defendants violated the anti-fraud and
regi stration provisions of the securities |laws of the United
States. The district court enjoined the defendants from
committing further violations, and ordered themto di sgorge
$6.5 mllion plus prejudgment interest, to provide a sworn
accounting of their assets and of financial activities related to
t he Banner Fund Program and to repatriate assets received
frominvestors.

On appeal Bl ackwel|l argues that: the district court |acks
subject matter jurisdiction over the case and personal juris-
diction over him the district court should have abstai ned
under principles of international comty; he did not violate
the securities laws of the United States because the interests
Swi ss Trade sold were not securities; and neither summary
judgment nor the relief granted the SEC are warrant ed.

Sonme of Bl ackwell's argunments are not properly before this
court; the others are without nerit. W therefore affirmthe
judgrment of the district court.

| . Background

Bl ackwel I and Wnburn created Banner Fund Internationa
as a unit trust under the laws of the Jersey Islands in 1992.
At about the sanme tinme, they began actively operating Sw ss
Trade, a limted liability conpany they had organi zed under
the aws of Aruba. 1In 1993 they noved Swiss Trade to Belize
City, where they established it as a Belizean Internationa
Busi ness Company. Wnburn served as Chairman of the
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Board and President of Swiss Trade and managed its daily
operations, while Blackwell oversaw operations at several of
Banner Fund's investnents, including a shrinp farm/located
in southern Belize, where he spent nost of his tine.

Swi ss Trade solicited funds frominvestors in the United
States by nmeans of a brochure and a one-page application
formtouting the "Of Shore Banner Fund International Arbi-
trage Program"™ Upon receiving an application and a check
representing funds for investnment, Swi ss Trade exchanged
the investor's noney for a beneficial interest in Banner Fund.
Instead of issuing the beneficial interest to the investor
directly, however, Swiss Trade placed it in an irrevocable
i ndi vidual trust created under Belizean | aw (which Sw ss
Trade branded an "Endeavor Trust") nam ng Swi ss Trade as
the Trustee, Banner Fund as the settlor, and the investor as
the beneficiary. The individual investor was not a party to
t he Endeavor Trust agreenent and was not ordinarily ap-
prised of the terms of the trust arrangenent prior to invest-
ing. Swiss Trade had absolute control over the trust assets,
including the right to refuse to return the investor's noney.
Swi ss Trade did not register the beneficial interests in Ban-
ner Fund with the SEC

The brochure advertising Banner Fund, drafted by Wn-

burn and reviewed by Bl ackwel |, was directed at |ow incone
i ndi vidual s to whom Bl ackwel | privately referred as "Joe
[ unch bag[s]." Their brochure represents that the Banner

Fund Programw || use |everage, which it describes as "bor-
rowi ng agai nst your assets at good multiples on favorable

terns and [at] lowinterest,” and arbitrage, which it describes
as "the art of purchasing in one market for the [sic] imedi-
ate resale in another market,"” to "allow ] the little guy to

t ake advantage of" deals previously available only to "insid-
er[s]." daimng that Banner Fund is an independent invest-
ment fund with "strong bank connections, know edge of the

mar ket and the workings of the insider's [sic] deals,” the

brochure promises to "put[ ] individual small investors togeth-
er with others to |l everage their funds to a point where they
can participate." The brochure ends with a catal ogue of the

purported benefits of the Banner Fund Program including a
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prom se that Banner Fund would return any investnment
"[alny tine after the first 180 days," and a hypothetica
denonstration of how $5,000 invested in Banner Fund coul d
grow to nore than $25,000 in one year.

Initially Swiss Trade di ssem nated the brochure through
Qpportunity Seekers, an organi zati on whose nenbers are
engaged in multilevel marketing in the United States. Later
Wnburn established the Fulfillment Center in Beaunont,
Texas, which was organi zed as a trust under the | aws of
Del aware, to distribute brochures and other information re-
lated to Banner Fund. An investor in Banner Fund received
$50 for each new participant he recruited, plus 20% of the
new recruit's earnings fromBanner Fund. Swi ss Trade,
whi ch recei ved 10% of each new recruit's earnings, sold
packets of brochures and applications to investors who were
interested in soliciting new nmenbers for the Banner Fund
Pr ogram

In order to help launch the referral system Bl ackwell
signed a letter (which he says Wnburn wote) urging each
i nvestor in Banner Fund to recruit ten new participants; he
al so aided the marketing team by giving thema chart show
ing how a $200 i nvestnment in Banner Fund could grow to
$1,741 in one year. The marketing efforts reached people in
48 states, the District of Colunbia, and several foreign coun-
tries. Eventually, Banner Fund attracted approxi mately
10, 000 investors, nostly fromthe United States, and raised
about $6.5 nmillion dollars.

Swi ss Trade sent nonthly newsletters and account state-
ments to investors. 1In the newsletters it enphasized Banner
Fund's liquidity, stating, for exanple, that "[t]he investnent
staff know that they nust have funds in easily |iquidated
instruments in anticipation of any needs [an investor] m ght
have to withdraw." Sw ss Trade al so used the newsletters to
reassure investors that the Fund would be "leveraging to the
maxi mum' by the end of 1993.

Swi ss Trade deposited funds received frominvestors in the

Banner Fund Programinto its bank accounts in California,
where they were commngled with Sw ss Trade's genera
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operating funds; that is, Swiss Trade used the sanme accounts
to pay creditors and investors. Although Bl ackwell, Wn-

burn, and Swi ss Trade have refused on the basis of Belizean
trust law to provide an accounting of the investors' funds, the
SEC has traced nore than $4.7 nillion of those funds. Three
exanples of its findings are particularly relevant to this
appeal because they denonstrate Blackwell's invol venent in

t he Banner Fund schene.

First, Swiss Trade lent investors' noney to Comobnweal th
Overseas, Ltd., a Belizean conpany, which in turn purchased
the shrinp farm After Blackwell had noved to the farm and
wel| after the district court had ordered Swiss Trade to freeze
its assets, Wnburn and Bl ackwel | caused Conmonweal th
Overseas to sell the farmto Sweetwater |nvestnents, A V. V.

a conpany owned by Blackwell, for $3.2 nillion payable to
Swi ss Trade over five years. Second, a trust in which Sw ss
Trade had invested noney intended for the Banner Fund
Program | ent $4,500 to Bl ackwel |'s daughter for college tu-
ition; neither Blackwell nor his daughter ever repaid the
loan. Finally, Swi ss Trade put $120,000 into a trust that

Bl ackwel I controlled and that he used to purchase the house
in which his famly resides in Texas. Although Bl ackwel |
signed a note for the $120,000, he has not made any pay-
nents.

In February 1994 the SEC brought suit in the district
court against Blackwell, Wnburn, Swi ss Trade, and severa
ot her defendants involved in the Banner Fund venture. The
district court entered a tenporary restraining order directing
the defendants to freeze their assets, to account for and to
repatriate funds received as part of the Banner Fund Pro-
gram and to stop soliciting or accepting new investors. One
day later the SEC obtained fromthe district court a Letter of
Request asking the courts of Belize to help in getting di scov-
ery of docunments and of witnesses. On March 2, 1994 the
SEC s attorney in Belize obtained an ex parte order froma
Bel i zean court inplenenting the Letter of Request, as a
result of which many docunents relating to Banner Fund
were placed in the custody of the Belizean court. On March
7 the district court issued a prelimnary injunction extending
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the relief granted in the tenporary restraining order. Con-
trary to the orders of the district court, Swiss Trade contin-
ued to solicit investors and to pay creditors, clients, and
enpl oyees.

Bl ackwel I and his co-defendants chal |l enged the ex parte
order of the Belizean court and in January 1995 the court
reversed its decision inplenmenting the Letter of Request.
The Belizean court ordered that the docunments remain inits
cust ody, however, pending the outcone of the SEC s appeal
I n Decenber 1995, Bl ackwell and Wnburn obtained a Belize-
an court order appointing Unicorn Trust, Ltd., a Belizean
conpany, the successor to Swiss Trade as trustee for all the
Endeavor Trusts, and directing Unicorn Trust to dissolve the
trust of any beneficiary who so desired.

Meanwhi | e back in district court the SEC and Bl ackwel |
filed cross nmotions for summary judgnment. The district
court held that Blackwell and his co-defendants had viol ated
s 10(b), the antifraud provision of the Securities Exchange
Act of 1934, 15 U.S.C. s 78j(b), and Rule 10b-5, 17 CF. R
s 240. 10b-5, pronul gated thereunder; ss 5(a), 5(c), and
17(a), the antifraud and regi stration provisions of the Securi-
ties Act of 1933, 15 U.S.C. ss 77e(a), 77e(c), 779q(a); and
s 7(d), the prohibition of unregistered foreign public offer-
i ngs, of the Investnment Conpany Act of 1940, 15 U. S.C
s 80a-7(d). Accordingly, the district court granted summary
judgrment in favor of the SEC and enjoi ned Bl ackwel | and his
co-defendants from further violations. The court also or-
dered the defendants to disgorge $6.5 nillion plus prejudg-
ment interest, provide an accounting of their assets, repatri-
ate any assets belonging to investors in Banner Fund, and
refrain from di sposing of or otherwise transferring their
assets. Blackwell and Wnburn appeal ed but we di sm ssed
W nburn's appeal when, after having been convicted of con-
spiracy to defraud the United States, he becane a fugitive

I1. Analysis

Bl ackwel | raises a plethora of objections, none of which
need | ong detain us. He contends that the district court |acks
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subj ect matter and personal jurisdiction and that, in any
event, the court should have abstai ned under principles of
international comty. Additionally, Blackwell attacks the sub-
stance of the district court's order on the grounds that he did
not violate the securities |laws of the United States because
nei ther he nor his co-defendants sold securities; the SEC was
not entitled to sunmary judgnent upon the issue of his

intent; and the court should not have entered an injunction
agai nst hi m because he was not an active participant in the
Banner Fund schene. He also mamintains that this court

shoul d set aside the disgorgenent order insofar as it applies
to hi m because he no | onger has access to assets related to
Banner Fund. W begin, of course, with Blackwell's chal -

I enge to the subject matter jurisdiction of the district court.

A Subj ect Matter Jurisdiction

Bl ackwel I contests the court's jurisdiction upon two
grounds. First, he contends that the securities [aws of the
United States do not apply to his activities because they took
place primarily in Belize. Second, he argues that the district
court cannot adjudicate the SEC s cl ai m because the Belizean
courts have exclusive jurisdiction over the res of the Banner
Fund.

1. Connection to the United States

VWet her a federal district court has subject matter juris-
diction over an action arising under the securities |laws of the
United States is a question of congressional intent, subject
only to "the broad limts set by the due process clause.”

Zoel sch v. Arthur Andersen & Co., 824 F.2d 27, 29 (D.C. Cir.
1987). In the absence of evidence to the contrary, however,

we presune that congressional "legislation ... is neant to

apply only within the territorial jurisdiction of the United
States" because the "Congress is primarily concerned with
donmestic conditions.” 1d. at 31 (in part quoting Foley Bros v.
Filardo, 336 U S. 281, 285 (1949)). Wth these principles in

m nd, we conclude that the district court's exercise of jurisdic-
tion in this case was fully justified and consistent with the

i ntent of the Congress.
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(a) 1934 Act. The Congress has not indicated clearly
whet her s 10 of the Securities Exchange Act of 1934 is
applicable to cases involving predom nantly foreign securities
transactions effected to sone degree fromoutside the United
States.* See Zoel sch, 824 F.2d at 29-30. W have previously
indicated (in a dictunm) that a United States court would have
jurisdiction under the 1934 Act "whenever any individual is
defrauded in this country, regardless of whether the offer

originates somewhere else.” 1d. at 33 n.4. The Second
Crcuit has gone further, unanbiguously holding that "the
anti-fraud provisions of the federal securities laws ... [a]pply

* Section 10 of the Exchange Act provides in pertinent part as
fol | ows:

It shall be unlawful for any person, directly or indirectly, by
the use of any nmeans or instrunentality of interstate conmerce
or of the mails, or of any facility of any national securities
exchange- -

* * %

(b) To use or enploy, in connection with the purchase or sale
of any security registered on a national securities exchange or
any security not so registered, any mani pul ative or deceptive
device or contrivance in contravention of such rules and regul a-
tions as the Comm ssion may prescribe as necessary or appro-
priate in the public interest or for the protection of investors.

15 U S.C. s 78j. Rule 10b-5, in turn, provides:

It shall be unlawful for any person, directly or indirectly, by
the use of any means or instrunentality of interstate com
merce, or of the mails or of any facility of any nationa
securities exchange,

(a) To enploy any device, schenme, or artifice to defraud

(b) To nmake any untrue statenent of a material fact or to
omt to state a material fact necessary in order to make the
statenments nade, in the light of the circunstances under which
t hey were nmade, not m sl eading, or

(c) To engage in any act, practice, or course of business
whi ch operates or would operate as a fraud or deceit upon any
person,

in connection with the purchase or sale of any security.

17 C.F.R s 240. 10b-5.

to | osses fromsales of securities to Americans resident in the
United States whether or not acts (or cul pable failures to act)
of material inmportance occurred in this country...." Bersch

v. Drexel Firestone, Inc., 519 F.2d 974, 993 (1975); see also
Europe & Overseas Commodity Traders, S. A v. Banque

Pari bas London, 147 F.3d 118, 128 n.12 (2d G r. 1998) (reaf-
firmng test announced in Bersch but stating "U S. residence

of individual investors--not Anerican nationality--nust be

the focus of the ... test"). Because Blackwell and his co-
defendants operated to a significant degree fromw thin the
United States, however, when they defrauded United States

i nvestors, we need not decide today whether to adopt the

Bersch test for extraterritorial jurisdiction. Instead, we hold
only that when a resident of the United States is allegedly
defrauded in the United States in connection with the sale of
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securities, the courts of the United States have jurisdiction
under the 1934 Act.

Under this test, the district court properly asserted juris-
diction over the clains arising under s 10(b) of the Exchange
Act and Rule 10b-5. The allegations of the SEC clearly
make out a case in which Blackwell and his co-defendants
defrauded investors who resided in the United States. Sw ss
Trade mail ed brochures advertising Banner Fund to those
i nvestors, first through nmenbers of Cpportunity Seekers
operating as Swiss Trade's agents in the United States, and
later fromSwi ss Trade's own affiliate in the United States,
the Fulfillnent Center. Swiss Trade's agents in the United
States deposited investors' funds in banks located in the
United States. 1In short, doing little nore offshore than
conposing solicitations to be nailed to United States resi-
dents fromlocations in the United States, Blackwell and
conpany defrauded thousands of investors resident in the
United States. It requires no stretch of the inmagination to
concl ude, as we do, that the Congress intended s 10(b) of the
1934 Act to apply to a case such as this, in which donestic
i nvestors were defrauded in |arge part by nmeans of cul pable
acts conmitted in this country.
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(b) 1933 Act. The district court's exercise of jurisdiction
over the claimof fraud in violation of s 17(a) of the Securities
Act of 1933 was al so proper.* Section 17(a) is in substance
al rost identical to s 10(b) of the 1934 Act and to Rule 10b-5,
and we see no reason to think--in |light of our conclusion that
the district court properly asserted jurisdiction over the
clains arising under those sections--that subject matter jur-
isdiction over the s 17(a) claimis any |ess proper, again,
consi dering the domestic |ocus of the offer and sale of the
securities and of the purchasers.

The range of transactions to which the registration require-
ments of s 5 of the 1933 Act apply is, however, nore circum
scribed. The SEC has linmted the reach of that section as

fol | ows:
For the purposes only of section 5 of the Act ... the
terns offer, offer to sell, sell, sale, and offer to buy ..

shal|l be deened not to include offers and sal es that occur
outside the United States.

17 CF. R s 230.901. Reasoning that the Congress passed

the registration requirenents to "assure full and fair disclo-
sure in connection with the public distribution of securities,”
the Second Circuit has interpreted this regulation to permt

* Section 17(a) reads:

It shall be unlawful for any person in the offer or sale of any
securities by the use of any neans or instruments of transpor-
tation or communication in interstate conmerce or by the use

of the mails, directly or indirectly--

(1) to enmploy any device, schene, or artifice to defraud, or

(2) to obtain noney or property by means of any untrue
statenment of a material fact or any om ssion to state a materi al
fact necessary in order to nake the statements made, in the
[ight of the circunstances under which they were nade, not
m sl eadi ng, or

(3) to engage in any transaction, practice, or course of
busi ness whi ch operates or woul d operate as a fraud or deceit
upon t he purchaser.

15 U.S.C s 77q(a).

t he exercise of subject matter jurisdiction over actions based
upon "of fers of unregistered securities that tend to have the
effect of creating a market for unregistered securities in the
United States." Europe & Overseas Commodity Traders,

147 F.3d at 126.

Through their extensive advertising and recruiting efforts,
the defendants clearly created a market in the United States
for beneficial interests in Banner Fund. Not only, as we have
seen, did thousands of investors throughout 48 states and the
District of Colunbia purchase these interests, but nmany of
those investors were recruited to sell interests to others.
The result can fairly be described, for the purposes of the
1933 Act, as "tend[ing] to have the effect of creating a
market" for interests in Banner Fund. W hold in part 11.D,
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bel ow, that those interests are securities, and Bl ackwel |l does
not dispute that they are not registered with the SEC. The
district court therefore properly exercised jurisdiction over
the clains arising under s 5 of the Securities Act.

(c) 1940 Act. The district court's exercise of jurisdiction
over that portion of the SEC s claimarising under s 7(d) of
t he I nvestment Conpany Act of 1940 was al so proper. By its
terns, s 7(d) regulates the activities of foreign investnent
conpani es operating in the United States.* Here, the SEC

* Section 7(d) reads:

No i nvestment comnpany, unless organi zed or otherw se created
under the laws of the United States or of a State, and no
depositor or trustee of or underwiter for such a company not
so organi zed or created, shall make use of the mails or any
means or instrunentality of interstate conmerce, directly or
indirectly, to offer for sale, sell, or deliver after sale, in
connection with a public offering, any security of which such
conpany is the issuer. Notwithstanding the provisions of this
subsection ... the Commi ssion is authorized, upon application
by an i nvestnent conpany organi zed or otherw se created

under the laws of a foreign country, to issue a conditional or
uncondi ti onal order permtting such conpany to register under
this title and to make a public offering of its securities

15 U.S.C. s 80a-7(d).

al l eges, and Bl ackwel | does not dispute, that Blackwell and
his co-defendants used the mails to offer to sell unregistered
interests in Banner Fund, a foreign entity, w thout having
gotten an order fromthe SEC permtting such offers. The
actions as alleged clearly conme within the condemati on of

s 7(d) of the 1940 Act and the district court correctly assert-
ed subject matter jurisdiction over those aspects of the SEC s
conpl ai nt arising under that Act.

2. In Remand Quasi In Rem Jurisdiction

Various proceedi ngs concerning the res of the Banner Fund
trust have been going on in Belize alnost since the SEC filed
this suit in the district court. Because of the potential for the
two court systenms to issue conflicting orders, Blackwell
clains that the district court |acks jurisdiction until the
Bel i zean proceedi ngs are concluded. The SEC responds
tersely to this argunment, stating only that this "is not an in
remproceeding. It is [an] enforcenment action” directed at
Bl ackwel I and his co-defendants. W reject Blackwell's chal -
lenge in part for that reason and in part because, to the
extent that there may be a conflict between the courts of
Belize and those of the United States, the district court
asserted jurisdiction first and was therefore justified in adju-
dicating the case to its concl usion

To a large extent, the SEC is correct that the suit in the
district court is an enforcenment action directed at Bl ackwel |
and his co-defendants rather than at the res of Banner Fund.
Much of the relief the district court granted the SEC does
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not affect the res and, therefore, does not even potentially
interfere with any orders the courts of Belize might issue
concerning that res. Certain aspects of the district court's
order do, however, concern the res. Specifically, the district
court ordered Blackwell and his co-defendants: (1) not to

di spose of any of their assets, including assets related to
Banner Fund; (2) to repatriate all funds solicited for invest-
ment in Banner Fund; and, of |less certain but arguable

rel evance to the res, (3) not to alter or otherw se di spose of
any docunents relating to transactions involving Banner

Fund or the defendants' conmmunications with each other
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Insofar as these aspects of the relief inplicate the res, we
observe that, according to | ongstanding precedent and prac-
tice, the first court seized of jurisdiction over property, or
asserting jurisdiction in a case requiring control over proper-
ty, may exercise that jurisdiction to the exclusion of any ot her
court. This doctrine arose first in the context of Qur Feder-
alism with its dual court system

VWere the judgnment sought is strictly in personam
for the recovery of nmoney or for an injunction conpelling
or restraining action by the defendant, both a state court
and a federal court having concurrent jurisdiction may
proceed with the litigation, at |least until judgnment is
obtained in one court which may be set up as res
adjudicata in the other. But if the two suits are in rem
or quasi in rem requiring that the court or its officer
have possession or control of the property which is the
subj ect of the suit in order to proceed with the cause and
to grant the relief sought, the jurisdiction of one court
must of necessity yield to that of the other. To avoid
unseenmy and disastrous conflicts in the adm nistration of
our dual judicial system and to protect the judicial
processes of the court first assum ng jurisdiction, the
principle, applicable to both federal and state courts, is
established that the court first assuming jurisdiction over
the property may maintain and exercise that jurisdiction
to the exclusion of the other

Penn General Casualty Co. v. Pennsylvania, 294 U S. 189,

195 (1935) (citations omtted); see Colorado River Water
Conservation Dist. v. United States, 424 U S. 800, 818 (1976);
see al so Princess Lida v. Thonpson, 305 U.S. 456, 466 (1939).
This first-in-tine rule has since been applied to federal cases
as to which there were cognate proceedings in the courts of
anot her country. See Dailey v. NHL, 987 F.2d 172, 175-78

(3d Gir. 1993) (district court nust yield to Canadi an court,
which was first to assert quasi in remjurisdiction); Chesley
v. Union Carbide Corp., 927 F.2d 60, 66 (2d Gr. 1991) ("[T]he
rule [is] equally applicable to requested interference by
American courts with a res under the jurisdiction of a foreign
court").
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In the cited cases the courts of the United Stated yielded to
the earlier asserted in remjurisdiction of a foreign court, but
we are aware of no reason for applying the rule asymetri -
cally, that is, only in cases where the foreign court is first to
assune jurisdiction over the property. True, we cannot
require a foreign court to yield when the United States court
was the first to assune jurisdiction, but neither can we
acquiesce in a rule under which the United States court
recedes regardless of its priority in tinme. That rule would
enpower a defendant in the United States to oust our courts
of inremjurisdiction nmerely by filing its own action in the
courts of any hospitable country--of which there would be no
shortage if that were our rule.

Even to the extent that this case is in rem however, the
first-in-tine rule of jurisdiction offers Blackwell no confort:
The record reveals that the district court was the first to
assert jurisdiction. The SEC filed this suit on February 24,
1994 and the next day the district court issued a tenporary
restraining order granting nmuch of the relief that the court
made permanent when it entered summary judgment for the
SEC. By Blackwell's own account of events, the courts of
Belize did not begin any proceeding related to Banner Fund's
assets until, at the earliest, March 2, 1994--and that was at
the instance of the SEC, which asked the Supreme Court of
Belize to inplenent the Letter of Request issued by the
district court. W therefore reject Blackwell's challenge to
the subject matter jurisdiction of the district court.

B. Comty

Al t hough the international aspect of this case does not
deprive the district court of jurisdiction, it does raise a
concern with comty anong nations. For that reason, Bl ack-
wel | argues that the district court should have stayed its hand
pendi ng the concl usi on of proceedings in the courts of Beli ze,
and that certain aspects of the district court's order offend
the notion of comity by requiring the defendants to take
actions that violate the | aws of Belize. The SEC urges us to
rej ect both arguments because, it asserts, accepting either
argunent "woul d all ow fraudfeasors effectively to nullify
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United States [securities] |aw by conducting sone part of
their schenme overseas." W do reject Blackwell's comty
argunents but upon grounds significantly nore narrow than
that urged by the SEC.

As we have expl ai ned before, comty "sunmarizes in a brief
word a conpl ex and el usi ve concept--the degree of deference
that a donestic forumnust pay to the act of a foreign
government not otherw se binding on the forum" Laker
Ai rways, Ltd. v. Sabena, Belgian Wrld Airlines, 731 F.2d
909, 937 (1984). "Comity ordinarily requires that courts of a
separate sovereign not interfere with concurrent proceedings
based on the sane transitory claim at least until a judgnent
is reached in one action, allowing res judicata to be pled in
defense.” 1d. at 939. Wether a case raises a concern with
comty is inherently fact-dependant. Nonetheless, there are
some general guidelines available to structure and to cabin
the inquiry, including this one: "[A] donmestic forumis not
conpel l ed to acqui esce in pre- or postjudgnment conduct by
l[itigants which frustrates the significant policies of the dones-
tic forum" Id. at 915. Wth these principles in mnd, we
turn first to Blackwell's contention that the district court
shoul d have abstai ned pendi ng the outconme of proceedings in
the courts of Belize.

The record di scl oses two such proceedings, the first of
whi ch, as we have said, was begun by the SEC on March 2,
1994 as part of its effort to obtain discovery. Through |oca
counsel the SEC asked a Belizean court for assistance pursu-
ant to the Letter of Request issued by the district court,
whi ch sought production and exam nation of docunents and
witnesses. Utimately the Belizean court declined to help
with the discovery request, fromwhich order the appeal of
the SEC is pending. Even if the SEC succeeds on appeal
however, its application for judicial assistance fromthe courts
of Belize is not a ground for abstention by the district court
because there is no potential for conflict between any orders
the two courts mght issue.

The second proceedi ng, which Blackwell and Wnburn insti-
tuted in Belize, resulted in the substitution of Unicorn for
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Swi ss Trade as the trustee of the Endeavor Trusts. Wile
this proceedi ng does conflict with the action in the district
court, it does not require the district court to abstain. As
stated above, conduct by a litigant designed to frustrate a
significant policy of the United States is not a ground for
abstention on the basis of comty. Here, Blackwell and

W nburn acted specifically to defeat the orders of the district
court, which were issued in order to renmedy the massive

fraud that Bl ackwell and W nburn perpetrated agai nst thou-
sands of investors in the United States. [If comity required
the district court to defer to the Belizean court proceedi ng
that Bl ackwell and Wnburn initiated solely for the purpose of
avoiding justice in the courts of the United States, then it
woul d be a vicious doctrine indeed.

Bl ackwel | al so conpl ains that sonme of the relief ordered by
the district court conflicts with the Trusts Act, 1992 of Belize.
He asserts, for exanple, that the accounting requirenment in
the orders of the district court conflicts with the confidentiali-
ty requirenment of the Trusts Act. W have been quite clear
however, that "one who relies on foreign | aw assunes the
burden of showi ng that such | aw prevents conpliance wth
the court's order,"” In re Seal ed Case, 825 F.2d 494, 498 (1987)
(citing Ghio v. Arthur Andersen & Co., 570 F.2d 1370, 1374
(10th Cr. 1978)), and this Blackwell has failed utterly to do.
Indeed, to the extent there is anything in the record relating
to this issue, it appears that it is Blackwell and his co-
defendants, not the | aws of Belize, who prevent conpliance
with the orders of the district court. Section 4(4) of the
Trusts Act provides that a trust agreenent may all ow the
trustee to change the governing |law fromthat of Belize to
that of another jurisdiction, and the Endeavor Trust agree-
ment contains just such a perm ssive clause. Therefore,

Bl ackwel I and hi s co-def endant W nburn, who together owned

and control l ed Sw ss Trade, which was the trustee for the
Endeavor Trusts, could have changed the governing law to

that of the United States and thus avoided any conflict with
Belizean law. That is not to say that Blackwell had a | ega
duty to prevent a potential conflict between the Trusts Act

and the orders of the district court; our point is sinply that
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because he coul d have avoi ded any such conflict but chose not
to do so, comty does not require the district court to stay its
hand.

C. Per sonal Jurisdiction

In a fleeting passage in his opening brief, Blackwel| asserts
his affirmati ve defense that the district court |acks persona
jurisdiction over himbecause he was never properly served
with papers. H's specific objection is that the "SEC was
bound by the dictates of the Hague Convention in its efforts
to serve Swiss Trade in Belize, as well as hinself, in Belize,
which it did not." This argunent concerning personal juris-
diction is not burdened by any explanation of or citations to
the rel evant provisions of the Hague Convention. Any doubt
about the considered nature of Blackwell's failure to devel op
the argunment nore fully is dispelled by his silence, both in his
reply brief and at oral argunent, in response to the SEC s
detail ed argunments denonstrating that Belize is not a signa-
tory to the Hague Convention, and that the service of process
upon Bl ackwell did in any event conply with the require-
ments of that Convention.

Federal Rule of Appellate Procedure 28(a)(9)(A) requires
that the appellant's argunment "contain [his] contentions and
the reasons for them wth citations to the authorities and
parts of the record on which the appellant relies.” W have
repeatedly held that we will not address an "asserted but
unanal yzed" argument because "appellate courts do not sit as
self-directed boards of legal inquiry and research, but essen-
tially as arbiters of |egal questions presented and argued by
the parties before them" Carducci v. Regan, 714 F.2d 171
177 (D.C. Cir. 1983); see United States v. Watson, 171 F.3d
695, 699 n.2 (D.C. Gr. 1999) (declining to address "asserted
but unanal yzed" argunent); United States v. O arke, 24 F.3d

257, 262 (D.C. Cir. 1994) (sane); International Bhd. of
Teansters v. PeNa, 17 F.3d 1478, 1487 (D.C. Gr. 1994)
(same).

Bl ackwel | 's |l ess than half-hearted effort upon the issue of
personal jurisdiction is insufficient to put his objection before
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this court. W therefore decline to address Bl ackwel |'s argu-
ment concerni ng personal jurisdiction

D. Sal e of Securities

The sections of the 1933, 1934, and 1940 Acts that the
district court found Blackwell to have violated apply only to
transactions involving "securities.” See 15 U S.C. s 77e(a)
(1933 Act, regulating "[s]ale or delivery after sale of unregis-
tered securities”); 15 U S.C. s 77e(c) (1933 Act, prohibiting
offers to sell or to buy unregistered security); 15 U S.C
s 77q9(a) (1933 Act, outlawi ng fraudul ent practices in connec-
tion with sale of any security); 15 U S.C 78j(b) (1934 Act,
prohi bi ti ng mani pul ati ve or deceptive practices in connection
with sale of any security); 15 U S.C. s 80a-7(d) (1940 Act,
prohi biting i nvestnent conpany fromoffering for sale "any
security of which such conmpany is the issuer"). Al three
statutes define "security" to include an "investnent contract,"
see 15 U S.C. s 77b(a)(1l); 15 U S.C s 78c(a)(1l0); 15 U S.C
s 80a-2(a)(36). An investnment contract is, for these pur-
poses, anything that investors purchase with "(1) an expecta-
tion of profits arising from(2) a conmon enterprise that (3)
depends upon the efforts of others.” SEC v. Life Partners,
Inc., 87 F.3d 536, 542 (D.C. Cir. 1996) (citing SEC v. WJ.
Howey Co., 328 U.S. 293, 298-99 (1946)).* The SEC main-
tains, and Blackwel|l denies, that the beneficial interests in
Banner Fund, which Swi ss Trade sold, are investnent con-
tracts.

1. Expectation of Profits

The first element in the definition of an investnent contract

requires only that "the expected profits nust, in conformty

* Howey arose under the 1933 Act. Because the definition of
"security" is "virtually identical" in the 1934 Act, the Suprene
Court has held that "the coverage of the two Acts may be consid-
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ered the same.” Reves v. Ernst & Young, 494 U S. 56, 61 n.1 (1990)
(citation omtted). Inasnuch as the definition of "security" in the
1940 Act, see 15 U.S.C. s 80a-2(a)(36), is in turn virtually identica
to the cognate definitions in the two earlier Acts, we hold that the

el ements of Howey are al so applicable to the 1940 Act.
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with ordinary usage, be in the formof a financial return on
the investnment, not in the formof consunption.” Life Part-
ners, Inc., 87 F.3d at 543. Advertisenents for Banner Fund
clearly led potential investors to expect a "financial return”
on their capital outlays. For exanple, the brochure distribut-
ed to potential investors gave, as one of the main reasons to
i nvest, that Banner Fund offered "mmjor returns and multi-
ples in profits.” Furthernore, Banner Fund's referral sys-
teminduced others to recruit investors by promsing recruit-
ers 20% of any new investor's earnings fromthe Banner

Fund Program W think it obvious, therefore, that investors
were induced to purchase beneficial interests in Banner Fund
with the expectation of a financial return on their invest-
nents.

2. Common Enterprise

The second el enent of the definition, that the investnent
be in a "common enterprise,” is ordinarily nmet by a show ng
of horizontal commonality, see Life Partners, Inc., 87 F.3d at
543 (citing Revak v. SEC Realty Corp., 18 F.3d 81, 87 (2d Gir.
1994)), which requires that there be a "pooling of investnent

funds, shared profits, and shared losses.” 1d. The Banner
Fund Program putatively pool ed investnment funds by, inits
own words, "put[ting] individual small investors together with

others to leverage their funds to a point where they can
participate.” The very prem se upon which Swi ss Trade

mar ket ed t he program was that Banner Fund woul d comnbi ne
funds fromsmall investors so that they could participate in
deals requiring large capital outlays. |Indeed, the brochure
advertising the program ends by stating:

Perhaps the only thing that keeps you out of the narket
is money ... noney in sufficient anmobunts to be "respect-
able" in the market place. |In Banner Fund Internation-
al you can, working with others, with an accumul ative
amount sufficient to do the job.

Sinmply placing investors' funds into individual trusts before
pooling themdid not, as Blackwell contends, change the
pool ed nature of the Banner Fund Program
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Equal | y apparent are the profit and | oss sharing aspects of
t he Banner Fund Program Each investor received a portion
of Banner Fund's nonthly earnings based upon the anount of
his investnent. |In addition, the referral program all ocated
10% of each investor's earnings to Swi ss Trade and 20% of
t hose earnings to whonever recruited the investor for Banner
Fund. Banner Fund's pooling of investors' noney and its
spreading of profits and | osses anpbng investors, recruiters,
and Swi ss Trade denonstrate horizontal commonality suffi-
cient to neet the second elenment of the definition of an
i nvestment contract.

3. Efforts of Ohers

The third elenment of the definition requires that "profits be
generated ... 'predom nantly' fromthe efforts of others," not
counting purely "mnisterial or clerical" efforts. Life Part-
ners, Inc., 87 F.3d at 545 (citing SEC v. International Loan
Network, Inc., 968 F.2d 1304, 1308 (D.C. Cir. 1992)). Again,

t he Banner Fund Program neets this requirenent. An

i ndi vidual investor in Banner Fund was supposed to receive
returns without exerting any effort hinself. According to the
brochure advertising the program Sw ss Trade was to man-

age all funds in its capacity as trustee. Although an investor
separately could earn $50 for each new person he recruited
into the program the return fromhis financial investnent

was to come fromthe "arbitrage and | everagi ng" transactions
Banner Fund was supposedly conducti ng.

In sum the Banner Fund Program has all the el enents of
an "investnment contract." Accordingly, we hold that benefi-
cial interests in Banner Fund are securities.

E. Sunmary Judgnent

Bl ackwel | argues that because he denied the SEC s all ega-
tions that he nade fal se and m sl eadi ng statenents in connec-
tion with the sale of securities, the district court should not
have di sposed of the securities fraud clainms on summary
judgnment. W review de novo the district court's grant of
summary judgment, see Jackson v. Finnegan, Henderson
Farabow, Garrett & Dunner, 101 F.3d 145, 150 (D.C. Gir.
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1996), but because Bl ackwel |l did not properly controvert the
SEC s statenment of undisputed facts before the district court
we will not now consider his argunments predicated upon there
bei ng a dispute over those facts. After review ng the evi-
dence properly presented to the district court, we conclude
that the SEC was entitled to summary judgnent.

Under Federal Rule of Civil Procedure 56(c), the district
court is to grant a notion for sunmary judgnent "if the
pl eadi ngs, depositions, answers to interrogatories, and adm s-
sions on file, together with the affidavits ... show that there
is no genuine issue as to any material fact and that the
nmoving party is entitled to a judgnent as a matter of law " A
party opposing such a notion on the ground that there are
material facts in dispute nust "set forth [the] specific facts
showi ng that there is a genuine issue for trial." Fed. R Cv.
P. 56(e). Inthe United States District Court for the District
of Colunbia, a party opposing a notion for summary judg-
ment nust al so conply with Local Rule LCvR 7.1(h), which
provides in relevant part:

An opposition to ... a notion [for summary judgnent]

shal | be acconpani ed by a separate conci se statenent of
genui ne issues setting forth all material facts as to which
it is contended there exists a genuine issue necessary to
be litigated, which shall include references to the parts of
the record relied on to support the statement .... In
determining a notion for summary judgnment, the court

may assume that facts identified by the noving party in

its statement of material facts are admitted, unless such

a fact is controverted in the statenent of genuine issues
filed in opposition to the notion

If the party opposing the notion fails to conply with this

local rule, then "the district court is under no obligation to sift
t hrough the record" and should "[i]nstead ... deemas adnmit-

ted the noving party's facts that are uncontroverted by the
nonmovi ng party's Rule [LCVR 7.1(h)] statenment." Jackson

101 F.3d at 154.

Al though he filed a statenent pursuant to Rule LCvR
7.1(h) in support of his own notion for summary judgmnent,
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Bl ackwel | did not follow the rule in opposing the SEC s

nmotion for summary judgnent; instead he filed a response

and an affidavit, neither of which pointed to specific parts of
the record controverting the SEC s | engthy statenent of

undi sputed facts. The district court was therefore fully justi-
fied in treating as adnmtted the SEC s statenment of materi al
facts. Those facts, only some of which we have recounted
above, detail at length Blackwell's role in preparing state-
ments, which he knew were fal se and m sl eadi ng, and in

sending themto investors and potential investors. W there-
fore affirmthe district court's grant of summary judgnent.

Cf. Jackson, 101 F.3d at 154 ("It was irrelevant [once the
court struck the opposing party's Rule 7.1(h) statenent]

whet her the record could have supported a finding of a

genui ne i ssue of material fact").

F. I njunctive Relief

Bl ackwel | argues that because he was not an "active partic-
i pant” in Banner Fund's "financial dealings,” the district court
conmitted reversible error by entering an injunction against
him W reviewthe district court's grant of an injunction
only for abuse of discretion; that is we will not "disturb [its]
remedi al choice unless there is no reasonable basis for the
decision.” SECv. First City Financial Corp., Ltd., 890 F.2d
1215, 1228 (D.C. Gr. 1989).

The essence of Blackwell's argunment is that Wnburn man-
aged Swiss Trade's daily operations and Wnburn did not
provi de Bl ackwell wi th access to client account records.
Even if this be true, it does nothing to underm ne the district
court's grant of injunctive relief against Blackwell. There is
abundant evidence in the record docunenting Bl ackwel |'s
extensi ve invol verrent with the Banner Fund schene. He
revi ewed the brochure advertising the Banner Fund Pro-
gram He signed a letter urging investors to recruit new
menbers. He used investors' funds to purchase a house for
his famly and to pay his daughter's college tuition. He
hel ped W nburn substitute Unicorn for Swiss Trade as the
trustee for the Endeavor Trusts, thereby flouting the district
court's order directing himto freeze Swiss Trade's assets.
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Al t hough Bl ackwel | may have played Cassius to Wnburn's
Brutus--the record does not reveal whether he has a | ean

and hungry | ook--he was far from a passive bystander in the
securities law violations commtted in connection with the

Banner Fund Program Therefore, the district court did not

abuse its discretion in entering injunctive relief against Black-
wel | .

G Di sgor genment

The final dispute before us concerns the district court's
order requiring Blackwell and his co-defendants to "di sgorge
$6.5 mllion, plus prejudgment interest in the amunt of
$2,697,303.84 representing their unjust enrichment fromtheir
violations of the statutes set forth above." Blackwell nain-
tains that he cannot conply with the order because he does
not have access to any assets related to Swiss Trade or to
Banner Fund. The SEC in turn contends that Bl ackwel |
does control sonme of Banner Fund's assets and that, in any
event, the disgorgenent order inposes an obligation upon
Bl ackwel I personally, which he may satisfy using his own
assets. Because disgorgenent is an equitable obligation to
return a sumequal to the amount w ongfully obtained, rather
than a requirenent to replevy a specific asset, we reject
Bl ackwel | 's chall enge and affirmthe district court.

An order to disgorge is not a punitive neasure; it is
intended primarily to prevent unjust enrichnment. See, e.g.
First Gty Financial Corp., Ltd., 890 F.2d at 1231. Accord-
ingly, a court "may exercise its equitable power [of disgorge-
ment] only over property causally related to the w ongdoi ng. "
Id. As the SEC points out, the requirement of a causa
rel ati onship between a wongful act and the property to be
di sgorged does not inply that a court nay order a mnal ef actor
to disgorge only the actual property obtained by nmeans of his
wrongful act. Rather, the causal connection required is
bet ween the anmpbunt by which the defendant was unjustly
enriched and the amount he can be required to disgorge. To
hol d, as Bl ackwell maintains, that a court may order a
defendant to di sgorge only the actual assets unjustly received
woul d lead to absurd results. Under Bl ackwell's approach
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for exanmple, a defendant who was careful to spend all the
proceeds of his fraudul ent schene, while husbandi ng his other
assets, would be i mune froman order of disgorgenent.

Bl ackwel | 's woul d be a nonstrous doctrine for it would per-
petuate rather than correct an inequity.

Bl ackwel | ' s approach al so conflicts with | ongstandi ng prece-
dent. 1In a securities fraud case dealing with disgorgenent,
the Second G rcuit upheld an order directing the defendant to
di sgorge his "paper profits." See SEC v. Shapiro, 494 F.2d
1301, 1309 (1974). The defendant in that case had purchased
stock wi thout disclosing material, non-public information, in
violation of s 10(b) of the 1934 Act and of SEC Rul e 10b-5.

Id. at 1307. Had the defendant sold the stock pronptly after
the i nformati on became public, he would have nade a hand-

some profit; in the event, however, he held the stock too |ong
and sold it at a lesser gain. 1d. at 1309. The district court
nevert hel ess ordered himto disgorge all the profits he would
have nade had he sold the stock at the higher price. The

court of appeals affirned, stating:

The district court's approach was reasonable. A violator
of the securities | aws should disgorge profits earned by
tradi ng on non-public information. Once public disclo-

sure is made and all investors are trading on an equa
footing, the violator should take the risks of the market
hi nsel f.

Id.; see also SECv. UNNOL, 951 F.2d 1304, 1306 (D.C. Cr.
1991) (Edwards, J., concurring). As the Second Crcuit deci-
sion makes clear, an order to disgorge establishes a persona
liability, which the defendant nust satisfy regardl ess whet her
he retains the sel fsame proceeds of his wongdoing. W
therefore reject Blackwell's challenge to the di sgorgenent
order.

I1'l. Conclusion

For the forgoing reasons the judgnent of the district court
isin all respects

Af firned.
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